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Surveillance Videotapes – Discovery, Admissibility and Cross-Examination

The first issue addressed in this article is whether a litigant is entitled to obtain a copy of a surveillance videotape prepared by an opposing party; and, if so, at what point during a case.  The admissibility of surveillance videotapes is also discussed.  Finally, some sample Interrogatories and Requests for Production relative to surveillance videotapes are provided, as well as a list of questions that can be used in deposing and/or cross-examining a person who made a surveillance videotape.   

DISCOVERY OF SURVEILLANCE VIDEOTAPES
Indiana has a liberal and open discovery procedure.  Rule 26(B)(1) of the Indiana Rules of Trial Procedure requires that information sought in discovery be relevant, admissible, or reasonably calculated to lead to the discovery of admissible evidence, and not privileged.

“The discovery rules are designed to allow a liberal discovery process, the purposes of which are to provide parties with information essential to litigation of the issues, to eliminate surprise, and to promote settlement.”
  Discovery is limited only by relevancy and privilege.
  In general, parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter in the pending action, or any claim or defense asserted by a party in the action.
  It is not ground for objection that the information sought will be inadmissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.
    

There are a few exceptions carved out in the Indiana Rules of Trial Procedure, which protect some matters from discovery.  However, these exceptions are narrowly and strictly construed.  

Work product privilege

Attorney work product is one privilege which excludes material from discovery.
  Indiana Rule of Trial Procedure 26(B)(3) defines the work product privilege
 and provides that in order to constitute work product, the material sought to be discovered must: (1) consist of documents or tangible things; (2) have been prepared in anticipation of litigation or for trial; and, (3) have been prepared by or for another party or by or for that other party’s representative (including the party’s attorney, consultant, insurer, or agent).

Trial Rule 26(B)(3) allows a party to obtain discovery of work product only upon a showing that the party seeking discovery:  (1) has a substantial need for the materials in the preparation of his case; and, (2) is unable, without undue hardship, to obtain the substantial equivalent of the materials by other means.
  “In no event, however, is a party seeking discovery entitled to the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of the party concerning the litigation.”
     

“The threshold determination in any case involving an assertion of the work-product privilege is whether the materials sought to be protected from disclosure were in fact prepared in anticipation of litigation.”
  The test as to whether a document was prepared “in anticipation of litigation” has been stated as being whether, in light of the nature of the document and the factual situation in the particular case, the document can be fairly said to have been prepared or obtained because of the prospect of litigation.
  “A party seeking to assert the privilege has the burden of proving ‘at the very least some articulable claim, likely to lead to litigation, [has] arisen.’”
   

Documents may enjoy nearly absolute immunity from being discoverable if they contain the mental impressions, opinions, legal theories or conclusions of an attorney or representative of a party to the litigation.
  However, the policy underlying Trial Rule 26(B)(3), which limits production to documents or things prepared in anticipation of litigation or for trial “is to protect the integrity of the adversary process, not to protect all recorded opinions, observations and impressions an attorney or his advisors have made in connection with a legal problem.  (citation omitted)  Documents are work product because their subject matter relates to the preparation, strategy, and appraisal of the strengths and weaknesses of an action, or to the activities of the attorneys involved”.

Documents prepared for trial are discoverable only upon a showing that the party seeking discovery has a substantial need for the material and that he is unable, without undue hardship, to obtain the substantial equivalent of the materials by other means.
  However, even upon such a showing, “’the court shall protect against disclosure of the [preparer’s] mental impressions, conclusions, opinions or legal theories”.

The immunity afforded by the work product privilege is not limited to attorneys, but also extends to a party or a representative of a party.
  “Under T.R. 26(B)(3) … it is not necessary that the document be prepared by an attorney in order for [work product] immunity to apply.  Protection extends to trial preparation materials created by agents of attorneys and consultant advisors as well as information gathered with an eye toward litigation by the client himself.”
  

“An investigation by an insurance company does not automatically require a finding [that] the investigation was conducted in anticipation of litigation.”
  “An insurance company cannot reasonably argue [that] the entirety of its claims files are accumulated in anticipation of litigation when it has a duty to investigate, evaluate, and make a decision with respect to a claim by its insured.”
  Therefore, the determination of whether an investigation conducted by an insurance company is discoverable depends upon the facts of each case.
  “[A]ny document prepared in the ordinary course of business and not in anticipation of trial or litigation is routinely discoverable without any showing of need under T.R. 26(B)(3) notwithstanding whether it contains mental impressions, conclusions, opinions and legal theories.”
    

Photographs may be protected from discovery by the work product doctrine  

In National Engineering & Contracting Co., Inc. v. C & P Engineering & Manufacturing Co., Inc.
, C & P Engineering leased a building in which it conducted a machine shop business.  C & P sued National Engineering for damages it incurred as a result of being forced to curtail its business and move to a different location due to damage done to the building during trenching work that National performed directly in front of the building while widening and improving a highway.  The issue in this interlocutory appeal was whether the trial court abused its discretion in determining that certain photographs were not protected from discovery by the work product doctrine.   

Two days after National began the trenching work, its employees noticed new cracks in the walls and foundation of the C & P building.  The same day (March 3, 1995), National field personnel took fourteen photographs of the building and the trench with a camera that had been provided by National.  The photographs were taken “upon the standing advice” of National’s general counsel.
  On March 7th, National field personnel notified National’s Corporate Director of Safety and Loss Control, William Bunner, of the damage.  On March 8th, representatives from National and C & P attended a meeting inside the C & P building.  Joe Heeb, the attorney who represented the owners of the building, also attended the meeting and discussed his theory of liability against National.  Upon the advice of National’s general counsel, Bunner took twenty-six photographs of the inside of the building on the day of this meeting.  Two days later (on March 10th), Bunner took twenty photographs of the outside of the building.  After the building was repaired, National’s Construction Superintendant took eleven photographs of the concrete and steel supports that had been installed to strengthen the building.

During discovery, C & P requested that National produce all photographs of the C & P building and all photographs of the results and/or appearance of the collapse of the building and of the trench in front of the building.  National objected to those requests, asserting that they were protected from discovery by the work product doctrine.
  More specifically, National asserted that the photographs contained “the mental impressions of National”, and were therefore entitled to absolute immunity under the attorney work product privilege.  In the alternative, National argued that the photographs constituted attorney work product gathered in anticipation of litigation; and, therefore, were discoverable only upon a showing by C & P that it had a substantial need for the photos and that it was unable, without undue hardship, to obtain the substantial equivalent of the photographs through other means.  C & P filed a motion to compel production of the photographs, which the trial court granted.

The Court of Appeals began its analysis by noting that Indiana Trial Rule 26(B)(3) defines the work product privilege and provides that a party may obtain discovery of documents and tangible things otherwise discoverable and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative only upon a showing that the party seeking discovery:  (1) has a substantial need for the materials in the preparation of his case; and (2) is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In addition, the Court stated:

Products of investigation are work product because their subject matter relates to the preparation, strategy, and appraisal of the strengths and weaknesses of an action, or to the activities of the attorneys involved.  Tioga Pines Living Ctr., Inc., 592 N.E.2d at 1277.  The requirement of a special showing for discovery of trial preparation materials reflects the view that each side’s informal evaluation of its case should be protected, that each side should be encouraged to prepare independently, and that one side should not automatically have the benefit of the detailed preparatory work of the other side.  Fed. Rule of Civil procedure 26, Advisory Committee Notes.
    

However, the Court also noted that:

Although a party may obtain discovery of ordinary work product materials by making a special showing, a party seeking discovery is never entitled to the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of the party concerning the litigation.  Richey, 594 N.E.2d at 445.  Such material, often called opinion work product, is entitled to absolute protection from discovery.
           

C & P asserted that photographs, as a class, “are not filtered through anyone’s thought process”; that photographs and “other exact representative images” do not convey mental impressions; and, that photographs “are more like pure physical evidence than work product obtained in anticipation of litigation”.
  Therefore, it urged the Court of Appeals to adopt a rule stating that “contemporaneous photographs”, or, in other words, photographs “depicting an event or its scene at or immediately adjacent to the relevant time” are freely discoverable.
    

The Court of Appeals declined to adopt such a rule, noting that it would ignore the distinction between “ordinary and opinion work product”
, and stating that “[a]lthough photographs may convey the mental impressions of an attorney to only a limited degree, they may nevertheless be produced in anticipation of litigation and [are] therefore entitled to qualified protection from discovery”.
  In addition, the Court noted that “[t]he determination of whether materials constitute work product necessitates a factual, case-by-case analysis”.
  For these reasons, the Court declined to create a rule stating that contemporaneous photographs can never constitute attorney work product.

National asserted that all of the photographs in this case were opinion work product because they embodied National’s mental impressions concerning which aspects of the damage were most significant to its case; and, that therefore, the photographs were absolutely immune from discovery.  However, the trial court did not conduct an in camera review of the photographs and they were not part of the record.  Therefore, the Court of Appeals stated that “[a]lthough photographs taken at an attorney’s discretion may embody the attorney’s beliefs as to what is relevant to his or her case”, it could not accept National’s unsupported assertion that the photographs revealed its theory of the case and that without having the opportunity to examine the photographs it could not conclude that they revealed National’s mental impressions and were therefore entitled to absolute immunity from discovery.
     

National also argued that even if the photographs were not entitled to absolute protection from discovery, they were taken in anticipation of litigation and were therefore subject to qualified protection under the work product doctrine.  In support of this argument, National relied upon an affidavit from its Corporate Director of Safety and Loss Control, William Bunner, to establish that the photographs were not taken as part of the company’s regular operating procedure, but rather, were taken upon the advice of counsel, in anticipation of litigation.  In addition, National emphasized that most of the photographs had been taken during or subsequent to the meeting between the building owner’s attorney and representatives from National and C & P, when it became apparent that litigation was imminent.

The Court of Appeals noted that “[a] document or tangible thing is gathered in anticipation of litigation if [it] can fairly be said to have been prepared or obtained because of the prospect of litigation and not, even though litigation may already be a prospect, because it was generated as part of the company’s regular operating procedure”.
  In his affidavit, Bunner stated that National’s field personnel did not conduct investigations in the ordinary course of business and that National provided its field personnel with cameras “for, among other purposes, assisting counsel in defending potential claims springing from National’s construction business” and that the first fourteen photographs were taken by National field personnel “upon standing advice from National’s general counsel”.
  The affidavit also stated that, upon standing advice of counsel, Bunner had taken twenty-six additional photographs during the meeting with the building owner at which the building owner’s lawyer, Joe Heeb, identified himself as an attorney and discussed his theory of liability against National.  Twenty-two additional photographs were taken two days after that meeting.  The affidavit did not describe the circumstances in which the last eleven photographs were taken.

With regard to the first fourteen photographs, the Court of Appeals noted that National had provided its employees with cameras to assist counsel in defending “’potential’” claims and that those photos were taken upon “no more than” the standing advice of counsel.
  However, the Court pointed out that “[i]n order for material to constitute work product, the probability of litigating the claim must be substantial and imminent”.
  The Court then stated that the probability of litigation at the time the first fourteen photographs were taken was neither substantial nor imminent.  Rather, according to the Court, National advised its employees to photograph damage as a matter of company policy, i.e., in the ordinary course of business.  In addition, the Court noted that Bunner’s affidavit did not establish whether C & P was even aware of the damage at the time the first fourteen photographs were taken, and stated that litigation cannot be imminent when one party does not have knowledge of the facts that would give rise to a cause of action against the other party.  Therefore, the Court concluded that the first fourteen photographs were taken in the ordinary course of business and did not constitute attorney work product.

The Court of Appeals next considered the second set of photographs and noted that instead of providing a specific argument relative to those photos, National merely argued that “’the overwhelming majority of the photographs’” were taken after the meeting with Heeb, during which National asserted it became apparent that litigation was imminent.  The Court of Appeals noted that Bunner’s affidavit was unclear as to when the second set of photographs was taken (before or after the meeting with Heeb) and stated that National had failed to prove that litigation was imminent at the time those photos were taken.  Therefore, because National had failed to meet its burden of proof with regard to those photos, the Court held that they were freely discoverable.

The parties agreed that the third set of photographs were taken after the March 8 meeting during which the building owner’s attorney discussed his theory of liability against National.  C & P failed to present argument as to the third and fourth set of photographs, but rather (according to the Court of Appeals) seemed to concede that litigation had clearly become “imminent” by the end of the March 8 meeting.  The Court noted that during that meeting, Heeb identified himself as a lawyer and discussed his theory of the case with the people who were present at the meeting.  Therefore, the Court stated that it was apparent that after that meeting, the probability of litigation was substantial and imminent and that the final thirty-one photographs were taken in anticipation of litigation.

However, even though the third and fourth sets of photographs were taken in anticipation of litigation, the Court stated that C & P was entitled to obtain them only upon a showing of substantial need for the photos in the preparation of its case and a showing that it was unable, without undue hardship, to obtain the substantial equivalent of the photos by any other means.  C & P asserted that it had a substantial need for the photos because the uniqueness of photographs in general rendered it impossible for it to obtain the substantial equivalent of the photos taken by National.  C & P cited Pioneer Lumber, Inc. v. Bartels
 to support its argument that the uniqueness of a photograph makes it impossible for a party to obtain its substantial equivalent without undue hardship.  However, the Court stated that it did not hold in Pioneer that the uniqueness of photographs in general operates to prevent a party from obtaining the substantial equivalent of a photo without undue hardship.  Instead, the Court stated that in Pioneer Lumber, it held that the plaintiff in that case was unable to obtain the substantial equivalent of a videotape depicting her activities because she did not know when the videotape had been recorded or what activities were shown on the videotape.  According to the Court, the conduct depicted on the videotape in Pioneer Lumber was both unknown by the plaintiff and incapable of being repeated or memorialized.

The Court then stated that if it were to agree with C & P’s assertion that the uniqueness of a photograph makes it impossible for a party to obtain the substantial equivalent of a photo without undue hardship, then all parties who seek discovery of photographs could establish a substantial need and all photographs would be discoverable.  Instead, the Court stated that in order to obtain discovery of the photographs, C & P was required to show that it had a substantial need for the photos and that it was unable to obtain the substantial equivalent of the photos that National had taken.  However, the Court stated that at the time National took the third and fourth sets of photographs, C & P knew about the damage and had an opportunity to take photos of the premises that it occupied.  (And, in fact, the Court noted that C & P had conceded during oral argument that it had photographed the damage at some point after the March 8 meeting.)  In addition, the Court noted that the fourth set of photos had been taken after the damage had been repaired and depicted the building in its present condition.  Therefore, the Court concluded that C & P had failed to provide evidence that it was unable to obtain the substantial equivalent of the third and fourth sets of photos without undue hardship and held that they were therefore, not subject to discovery.                                                

Indiana cases relative to a party’s right to discovery of a videotape prepared by or for the opposing party  

Pioneer Lumber, Inc. v. Bartels
 was a personal injury case arising out of a vehicular collision.  During discovery, the plaintiff tendered interrogatories requesting information regarding any “surveillance, background, investigation, or activities check” which had been conducted relative to the plaintiff; and, served requests for production of all photographs and videotapes which had been taken of the plaintiff at any time.  The defendants disclosed that they had a videotape which depicted the plaintiff’s activities.  However, they stated that it constituted evidence that might be used for impeachment purposes, and therefore objected to producing the videotape until after the plaintiff had been deposed.  The plaintiff filed a motion to compel production of the videotape prior to the plaintiff’s deposition and the defendants filed a motion for a protective order relative to the videotape.  The trial court granted the plaintiff’s motion to compel production of the videotape prior to the plaintiff’s deposition and the defendants initiated an interlocutory appeal.

The Court of Appeals stated the issue presented for its consideration as being “whether a videotape of the plaintiff taken before a lawsuit was filed is discoverable”.
  The defendants asserted that the videotape was not discoverable because it constituted attorney work product; and, that even if it was discoverable, that the trial court abused its discretion in ordering the defendants to produce the videotape before the plaintiff had been deposed.  

The Court of Appeals noted that the question of whether a surveillance videotape may constitute attorney work product that is protected from discovery was a question of first impression in Indiana.  The Court began its analysis by noting that the videotape in this case did not reveal the mental impressions, conclusions, opinions, or legal theories of the defendants’ attorneys or representatives.  Therefore, the Court stated that even if the videotape constituted work product, it would be discoverable if the plaintiff proved both a substantial need for the videotape and undue hardship in obtaining the substantial equivalent of the videotape.

The Court of Appeals noted that pursuant to Rule 26(B)(3) of the Indiana Rules of Trial Procedure, in order to constitute work product, the material sought to be discovered must: (1) consist of documents or tangible things; (2) have been prepared in anticipation of litigation; and, (3) have been prepared by or for another party or by or for that other party’s representative.  In that regard, the Court stated that the videotape was certainly a tangible thing; and the parties agreed that it had been prepared by the defendants’ insurer.  However, the parties disagreed as to whether the videotape had been prepared “in anticipation of litigation”.  

The Court of Appeals stated that “[t]here is no clear-cut rule to determine whether an insurance company’s investigation is discoverable” and that the determination as to whether the investigation is discoverable depends upon the facts of each case.
  “The test has been articulated as [being] ‘whether, in light of the nature of the document and the factual situation in the particular case, the document can fairly be said to have been prepared or obtained because of the prospect of litigation.’”

The fact that an insurance company conducted an investigation does not automatically require a finding that the investigation was conducted in anticipation of litigation.
  As the Court of Appeals noted in Pioneer Lumber:

A document generated or obtained by an insurer is entitled to the protection from discovery found in Indiana Trial Rule 26(B)(3) if the document can fairly be said to have been prepared or obtained because of the prospect of litigation and not, even though litigation may already be a prospect, because it was generated as part of the company’s regular operating procedure.  DeMoss Rexall Drugs, 540 N.E.2d at 658.  Documents are work product because their subject matter relates to the preparation, strategy, and appraisal of the strengths and weaknesses of an action, or to the activities of the attorneys involved.  Tioga Pines Living Ctr., Inc., 592 N.E.2d at 1277 (citing 4 Moore’s Federal Practice Sec. 26.64[1] at 26-349 (1970)).
                   
The Court in Pioneer Lumber noted that possible purposes of surveillance photographs may be to aid an attorney in understanding an opposing party’s injury because of a possible lawsuit; to impeach the plaintiff’s version of his or her injuries at trial; or, to offer the surveillance photographs as substantive evidence; and that in all three instances, surveillance photographs are made precisely in anticipation of litigation.  The Court also stated that “[a]lthough an insurance company might investigate the veracity of a claimant’s injuries as part of its regular operating procedure, it seems needless to record the activities of the claimant unless it is anticipated that those recordings will be used against the claimant during litigation”.
  Therefore, the Court concluded that the videotape at issue in Pioneer Lumber had been prepared in anticipation of litigation and constituted work product.

Although the Court concluded that the videotape constituted work product, the plaintiff argued that she was still entitled to discovery of the videotape because she had a substantial need for it and was unable to obtain the substantial equivalent of the videotape through other means.  The Court of Appeals acknowledged that the second prong of the work product test was certainly satisfied by the uniqueness of the videotape, which was available only from the defendants, also noting that the plaintiff did not know when the tape was recorded or what activities were depicted on the tape.  However, the Court stated that the basis for the plaintiff’s need for the videotape was a function of whether the tape was produced at trial.  In that regard, the Court stated that if the surveillance tape was not discoverable and the defense offered it as evidence at trial, the plaintiff would be deprived of the proper means of conducting effective cross-examination or seeking rebuttal testimony relative to the accuracy and authenticity of the tape.  Therefore, the Court concluded that the plaintiff had a substantial need for the videotape if it was going to be produced at trial.

The plaintiff argued that she had a substantial need for the videotape even if the defendants did not produce it at trial because the substantive evidence on the tape was necessary to the presentation of her case.  More specifically, she asserted that:

[t]here is likely no better source from which to prove an injury than a videotape, taken by an adverse party, while the subject did not know the surveillance was being conducted.  The defendants could hardly claim that the videotape was altered or that the plaintiff was “playing to the camera” in response to what is memorialized on the videotape.  Simply put, the defendants have evidence that may prove, like no other evidence can, the nature and extent of the plaintiff’s injuries.
  

However, the Court of Appeals rejected that argument, stating that it failed to establish that the plaintiff had a substantial need for the videotape unless the defendants intended to present it at trial.  The Court based this conclusion on the fact that the plaintiff could prove the extent of her injuries without the benefit of the videotape and her argument only established that the production of the videotape would strengthen her case.
 
The Court next addressed the issue of when the videotape would have to be produced if the defendants intended to show it to the jury during trial; and held that it did not have to be produced until after the plaintiff had been deposed.  The Court’s reasoning in this regard was that requiring disclosure of the videotape prior to trial but not until after the plaintiff had been deposed preserves the impeachment value of the videotape for the defendants, but also permits the plaintiff to obtain the information necessary for effective cross-examination and to secure rebuttal testimony relative to the videotape.
  

For these reasons, the Court of Appeals held that the videotape was discoverable only if the defendants chose to present it at trial; and that the defendants were entitled to fully depose the plaintiff as to her injuries and disabilities before they were required to produce the videotape to her.  Therefore, the Court held that the trial court had abused its discretion in ordering the defendants to produce the videotape before they had deposed the plaintiff.       

In Kristoff v. Glasson
 the plaintiff was injured in a collision which occurred while she was a passenger in a car being driven by Davis.  The defendant, Kristoff, was making a left turn into a driveway when Davis’ car crested a small hill and collided with Kristoff’s vehicle.  The plaintiff settled with Davis and proceeded to trial against Kristoff.  The plaintiff hired a videographer (Walsh) to make a videotape at the scene of the wreck to show where Kristoff’s vehicle was located at the time of the collision and to show the hillcrest.  Walsh was hired to make the videotape without any audio.  However, he inadvertently left the audio recording device turned on and the videotape included the voices of Walsh and the plaintiff’s attorney in the background.  

Kristoff requested and received a copy of the videotape from the plaintiff.  However, the videotape that was produced did not contain the audio portion.  Kristoff filed a motion to compel, asserting that he was entitled to the audio portion of the videotape in order to properly prepare to cross-examine Walsh at trial.  The plaintiff resisted producing the audio portion of the tape on the basis that Walsh had been hired to make the videotape without any audio and had made the audio recording inadvertently.  In addition, the plaintiff argued that the jury was only going to be shown the video portion of the tape and that the audio portion was irrelevant and contained inadmissible hearsay.  The trial court denied Kristoff’s motion to compel production of the audio portion of the tape and the Court of Appeals affirmed that ruling.

On appeal, Kristoff argued that he was entitled to the audio portion of the tape because the videotape had been made to support the plaintiff’s assertion that the hillcrest did not impede Kristiff’s view of Davis’ vehicle; that the audio portion of the tape included verbal instructions plaintiff’s counsel gave to Walsh about where to place the car; and, that he should have had the opportunity to hear the audio portion of the tape to determine whether the instructions given to Walsh were accurate.  In response, the plaintiff argued that the audio portion of the videotape was privileged attorney work product and that Kristoff had not shown that he was prejudiced by not having access to the audio portion of the tape.

During trial, Kristoff put his objection to not having been provided with the audio portion of the videotape on the record when the plaintiff offered the videotape into evidence.  In addition, Kristoff made an offer to prove by questioning Walsh outside the presence of the jury during the trial.  During the offer to prove, Walsh stated that the voice of the plaintiff’s attorney could be heard on the videotape, but that no instructions had been given to him while he was videotaping.  He also stated that when he made the videotape, his intention was that it would be recorded without any audio and that the audio portion that he had inadvertently recorded was not necessary to understand the visual representation of the accident scene.  At the conclusion of the offer of proof, the trial court over-ruled Kristoff’s objection on the ground that the audio portion of the videotape was inadmissible.

The Court of Appeals held that the record supported the trial court’s denial of Kristoff’s motion to compel discovery of the audio portion of the videotape for the following reasons.  First, the Court stated that the evidence showed that the audio recording on the videotape was “a tangible item prepared in anticipation of trial by [the plaintiff’s] attorney”; and, that, as such, it was attorney work product.
  Therefore, in order for Kristoff to obtain the audio portion of the tape, he had to show that he had a substantial need for it and that he could not obtain the substantial equivalent of it by any other means, without undue hardship.
  However, the Court concluded that Kristoff had failed to show that he had a substantial need for the audio portion of the tape because he had been able to question Walsh as to the nature of any instructions he had been given by plaintiff’s counsel; and, Walsh had testified that the plaintiff’s attorney had not given him any instructions during the videotaping, but only told him that he should stop the car before he started to videotape the scene.  The Court also noted that since the videotape only depicted the accident scene, it doubted that the tape was so unique that Kristoff could not have created a substantially equivalent videotape.

In addition, the Court noted that the plaintiff’s purpose for introducing the videotape was to show the jury that Kristoff’s view of on-coming traffic was unobstructed by the hillcrest; and, the audio portion of the tape was not played for the jury.  As a result, the Court also stated that Kristoff had failed to show how he had been prejudiced.  Finally, the Court of Appeals stated that “any audio recording of [the plaintiff’s] attorney would likely be privileged mental impressions, conclusions, opinions or legal theories”.
      

ADMISSIBILITY OF SURVEILLANCE VIDEOTAPES
Relevancy

“Relevant evidence” is defined as “any evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence”.
  In general, all relevant evidence is admissible; and, evidence which is not relevant is not admissible.
  However, relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.
   

Standard of review

As a general rule, the admission and exclusion of evidence is within the sound discretion of the trial court.
  Due to the fact-sensitive nature of discovery matters, a trial court’s ruling is cloaked with a strong presumption of correctness on appeal.
  A trial court’s determinations with regard to the admission and exclusion of evidence will be reviewed solely for an abuse of discretion;
 which occurs if it reached an erroneous conclusion which is clearly against the logic and effect of the facts of the case.
  

However, even if a trial court’s decision concerning the admission of evidence was an abuse of discretion, the Court of Appeals will not reverse if the admission of the evidence constituted harmless error.
  A trial court’s erroneous decision relative to the admission of evidence will not be reversed on appeal absent a showing of prejudice/unless it was prejudicial to the rights of the complaining party.
  That is, the fact that evidence was erroneously admitted does not automatically require reversal, and an appellate court will reverse only if it concludes that the admission of the evidence affected the substantial rights of a party.
  The Court of Appeals has also stated that even if a trial court errs in a ruling on the admissibility of evidence, it will only reverse if the error is inconsistent with substantial justice.
   

In reviewing the admissibility of evidence, only the evidence in favor of the trial court’s ruling and any unrefuted evidence in the appellant’s favor is considered.
    

Foundation for the admission of photographic evidence

“Before photographic evidence can be admitted, an adequate foundation must be laid.”
  In order to establish the proper foundation for the admission into evidence of a “photograph” (which, pursuant to Indiana Evidence Rule 1001(2), includes still photographs, x-ray films, videotapes, and motion pictures), the proponent of the photograph must authenticate it and demonstrate its relevancy.
  

In Bergner v. State
, the Indiana Court of Appeals summarized the requirements that must be met for the admission of photographic evidence as follows:

Indiana courts traditionally have stressed three requirements for the admission of photographic evidence.  First, an adequate foundation must be laid.  Our courts have consistently held that this requires the testimony of a witness who can state the photograph is “a true and accurate representation of the things it is intended to depict.”  (citations omitted).

Relevancy is the second requirement for the admission of photographic evidence in Indiana.  Like all evidence, a photograph must meet the usual relevancy standard, i.e., it must tend to prove or disprove a material fact.  (citation omitted)  In applying this standard to photographic evidence, our courts ask whether a witness would be permitted to testify as to the subject matter portrayed in the photograph.  (citations omitted)  If so, the photograph is deemed relevant.

Finally, some Indiana cases require the photographs aid jurors’ understanding of other evidence.  Whitfield v. State, (1977) 266 Ind. 629, 366 N.E.2d 173; Patterson v. State, (1975) 263 Ind. 55, 324 N.E.2d 482; McPherson v. State, (1978) Ind.App., 383 N.E.2d 403.    Whether this is truly a requirement for the admission of photographs in Indiana is not totally clear.  Some cases seem to elevate it to the level of a requirement, McPherson, supra, while others merely recite it as a part of the relevancy test, Whitfield, supra.     

It has been suggested that the minimum foundation required for the admission into evidence of a surveillance videotape should establish that the operator was qualified to make a videotape; the operator filmed a certain activity; the operator used certain equipment; the equipment was in good working order; the operator used proper procedures to film the activity; the operator accounts for custody of the video; the video is a good reproduction of the activity filmed; and, the operator recognizes the video.
   

Duplicate images
Article X of the Indiana Rules of Evidence relates to the contents of “writings, recordings, and photographs”.  Rule 1001(3) defines an “original” as follows:

(3) Original.  An “original” of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original” of a photograph includes the negative or any print therefrom.  If data are stored in a computer or similar device, any print-out or other output readable by sight, shown to reflect the data accurately is an “original.”      
Rule 1001(4) defines a “duplicate” as follows:

(4) Duplicate.  A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by facsimile transmission, or video tape or by other equivalent techniques which accurately reproduces the original.  
Indiana Evidence Rules 1002, 1003, and 1004 govern the admissibility of originals and duplicates:

Rule 1002.  Requirement of original.
To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by statute.  …

Rule 1003.  Admissibility of Duplicates. 
A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

Rule 104.  Admissibility of Other Evidence of Contents 
The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:

(1) Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith;
(2) Original not obtainable.  No original can be obtained by any available judicial process or procedure;
(3) Original in possession of opponent.  At a time when an original was under the control of the party against whom offered, such party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing; and such party does not produce the original at the hearing; or

(4) Collateral matters.  The writing, recording, or photograph is not closely related to a controlling issue.    
In Rogers v. State
, the defendant was convicted of theft from a CVS store.  On appeal, Rogers argued that the trial court erred in admitting into evidence a copy of the store’s surveillance videotape.  The same evening that the theft occurred, the store supervisor reviewed the surveillance footage and copied it onto a compact disc, which he gave to the prosecutor’s office.  A criminal investigator with the prosecutor’s office then copied that disc onto another, “cut[ting] out the parts where there was nothing relevant”.
  Rogers asserted that the State failed to lay a proper foundation for the admission of the disc because the store manager admitted that he had left out portions of the hard drive for the relevant time period and he never checked the CD against the hard drive.    

The Court of Appeals acknowledged that in order for substantive photographic evidence to be admitted under the “silent witness theory”, a strong showing of authenticity and competency is required and that the showing of authenticity must include proof that the photograph [or videotape] has not been altered in any way.  However, the Court also stated that “[a] duplicate, however, ‘is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.’  Ind. Evid. Rule 1003”.
  The Court noted that the discs in this case were “merely duplicates of the original recording” and stated that although the discs were redacted versions of the original, there was no evidence that they had been altered or changed.  In addition, the Court noted that the store supervisor testified that the copy that he had made accurately reflected the original recording and he testified extensively regarding CVS’s security system and the procedure he had used to view, copy and edit the videotape.  For these reasons, the Court of Appeals concluded that the duplicate discs in this case met the requirements for admissibility under the “silent witness theory” and held that the trial court did not abuse its discretion in admitting the discs into evidence.        

Photographic evidence as demonstrative vs. substantive evidence

Demonstrative evidence is evidence offered for purposes of illustration and clarification.
 It is offered for the purpose of making other evidence more comprehensible to the trier of fact.
  Photographs are generally admissible into evidence if testimony concerning that which they depict would be proper.
  In other words, a trial court and jury may learn through viewing an exhibit what the judge and jurors might have learned by listening to testimony describing it.
       

The admission of physical evidence is governed by the same rules of relevancy and materiality that govern the admission of testimonial evidence.
  The admissibility of demonstrative evidence, like all evidence, is subject to the balancing of probative value against the danger of unfair prejudice.
      

Photographs which accurately portray that which they attempt to portray or represent are admissible as evidence in order to aid witnesses in explaining their testimony and to assist the court and jury in understanding the evidence.
  To be admissible, demonstrative evidence need only be sufficiently explanatory or illustrative of relevant testimony in the case to be of potential help to the trier of fact.
    

Generally, photographs introduced in conjunction with a witness’ testimony are admitted as demonstrative evidence
 - to assist the jury in visualizing the testimony of the witness rather than being admitted as direct evidence of what the photograph depicts.
  However, photographs may be admitted as either demonstrative or substantive evidence.
  Where photographic evidence “speaks for itself”, it may admitted as substantive evidence under the “silent witness theory”.
   

The “silent witness theory”
Indiana has adopted the “silent witness theory” for the admission of photographic evidence.
  The “silent witness theory” permits photographs and videotapes to be admitted as substantive evidence during trial rather than merely being admitted as demonstrative evidence.
  

“Generally, photographs and videotapes are treated as demonstrative evidence.  ‘As such, a photograph is not evidence in itself, but is used merely as a nonverbal method of expressing a witness’ testimony and is admissible only when a witness can testify it is a true and accurate representation of a scene personally viewed by that witness.  Id. at 1015.  Where, however, the photographic evidence must speak for itself, … it may be admitted under the ‘silent witness theory’.  Id.”
  

The “silent witness theory” has been frequently applied in criminal cases involving photographs or videotapes taken during the course of a robbery by automatic or hidden cameras.  In such cases, the photographs and videotapes are admitted as substantive evidence upon a sufficient showing of the reliability of the procedures used in taking and developing the photographic evidence.  The “silent witness theory” has also been applied in cases in which Regiscope photographs are admitted as substantive evidence in forgery prosecutions despite the inability of the clerk who cashed the check to remember the particular transaction or individual.  [A Regiscope is an automatic camera which takes a simultaneous picture of a check being offered for cashing and of the person presenting it.]

The Indiana Court of Appeals adopted the “silent witness theory” for the admission of photographic evidence as the law in Indiana in Bergner v. State.
  In doing so, the Court stated:                       

We recognize our adoption of the silent witness theory permits the admission of photographs as substantive or demonstrative evidence.  We stress we are not changing existing Indiana law; we are adding a second basis for the admissibility of photographic evidence.  Thus, our holding in no way affects the use of photographs as demonstrative evidence; the traditional requirements for admissibility laid down in numerous Indiana cases remain wholly effective.
  

In Bergner, the Court of Appeals stated that “the foundation requirements for the admission of photographs as substantive evidence under the silent witness theory are obviously vastly different from the foundation required for demonstrative evidence”.
  However, the Court also stated that it felt that it would be wrong to lay down extensive, absolute foundation requirements for the admission of photographic evidence under the “silent witness theory” because every photograph, the context in which it was taken, and its use at trial will be different in some respect.  Therefore, the Court held only that “a strong showing of the photograph’s competency and authenticity must be established”, stating that “[w]hether a sufficiently strong foundation has been laid is left to the sound discretion of the trial court, reviewable only for abuse”.
  

Despite the Bergner Court’s reluctance to formulate absolute standards for the admissibility of photographs as substantive evidence, it did state:  “… we stress our use of the adjective ‘strong’ [with regard to the showing required as to the competency and authenticity of the photographs].  Photographs tend to have great probative weight and should not be admitted unless the trial court is convinced of their competency and authenticity to a relative certainty”.
  In addition, the Court stated that it felt compelled to require proof that a photograph which is admitted as substantive evidence under the “silent witness theory” has not been altered in any significant respect – in order to avoid the dangers of misrepresentation or manufactured evidence which are possible through composite or retouched photographs.
  

The Court also suggested a few “non-mandatory guidelines” for the admission of photographs under a silent witness theory:  “[t]he date the photograph was taken should be established in certain cases, especially where the statute of limitations or the identity and alibi of the defendant are in question.  In cases involving photographs taken by automatic cameras, such as Regiscopes or those found in banks, there should be evidence as to how and when the camera was loaded, how frequently the camera was activated, when the photographs were taken, and the processing and chain of custody of the film after its removal from the camera”.
  

The Court in Bergner also stated that the relevancy requirement must be met when photographs are admitted as substantive evidence.  However, the Court stated that the requirement that a photograph aid the jury in understanding other evidence applies only to demonstrative evidence and has no logical applicability when photographs are used substantively.

To summarize, pursuant to the Court of Appeals’ decision in Bergner and subsequent cases, the following rules apply to the admission of photographic evidence under the “silent witness theory”.  In order for photographs which are offered for demonstrative purposes to be admissible, it must be shown that they are a true and accurate representation of what they purport to depict.
  However, photographs that are offered as substantive evidence under the “silent witness theory” may be admitted without such foundation if a strong showing of the photograph’s competency and authenticity is established.
  Under the “silent witness theory”, a photograph may be admitted into evidence as substantive evidence, without a witness testifying that it is a true and accurate representation of what it is claimed to depict because the photograph “speaks for itself”.

However, in order for photographs to be admitted as substantive evidence under the “silent witness theory”, there must be a strong showing of authenticity and competency.
  In addition, the showing of authenticity necessary to support the admission of photographic evidence under the “silent witness theory” must include proof that the photograph has not been altered in any way.
  “This higher standard is applied in situations where there is no one who can testify as to its accuracy and authenticity because the photograph must ‘speak for itself’ and because such a ‘silent witness’ cannot be cross-examined”.
  

In cases involving the admission of photographs or videotapes taken by automatic cameras, Indiana courts have stated that there should be evidence as to how and when the camera was loaded, how frequently the camera was activated, when the photographs were taken or the videotape was made, and the chain of custody of the film after its removal from the camera.
  

Videotapes offered as demonstrative evidence
Not every videotape that is admitted into evidence is offered as substantive evidence under the “silent witness theory”.  As the Court of Appeals’ decision in Edwards v. State
 illustrates, if a videotape is offered into evidence simply as demonstrative evidence, the requirements set out by the Court in Bergner relative to admissibility under the “silent witness theory” do not apply.  Edwards was a criminal case in which the defendant was convicted of felony theft for stealing cigarettes from a discount tobacco store.  Edwards entered the store three separate times, placed cartons of cigarettes into his clothing, and left the store without paying for the cigarettes.  Each time, the theft was recorded on the store’s surveillance videotape, which was admitted into evidence at trial.  In addition, the cashier saw the defendant take the cigarettes, and testified as a witness at trial.

On appeal, the defendant argued, inter alia, that the trial court erred in admitting the videotape into evidence because the State had failed to lay an adequate foundation for its admission under the “silent witness” standard.  More specifically, the defendant argued that the higher standard for the admission of a videotape under the “silent witness theory” had not been met because when the store clerk played the videotape for the police officer who came to the scene after the theft, she taped over some other segments of the day’s footage and the videotape was interrupted with footage from a previous day.  These interruptions in the videotape occurred between the defendants’ second and third visits to the store.

The Court of Appeals acknowledged that according to the foundational requirements that it set out in Bergner v. State for the admission of photographs offered as substantive evidence under the “silent witness theory”, “there must be a strong showing of authenticity and competency including proof that the photograph has not been altered in any way”.
  However, the Court noted that “[t]his higher standard is applied in situations where there is no one who can testify as to its accuracy and authenticity because the photograph must ‘speak for itself’ and because such a ‘silent witnesses’ [sic] cannot be cross-examined”.
  In Edwards, the Court stated that although it was concerned by the possible alteration of the videotape, the special foundational requirements for “silent witness” evidence did not apply because the video was not offered into evidence as a “silent witness”.  This was because the store clerk who was present when the thefts occurred testified at trial and was available for cross-examination.  More specifically, she was able to identify the defendant as the person shown on the videotape and was able to independently describe his activities; and, she also testified as to the loading, labeling and re-use of the surveillance videotapes.  Therefore, the Court of Appeals held that the trial court did not abuse its discretion in admitting the videotape.

The doctrine of completeness

Indiana Evidence Rule 106 embodies the “completeness doctrine”
 and provides as follows:

Rule 106.  Remainder of related writing or recorded statement

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require at that time the introduction of any other part or any other writing or recorded statement which in fairness ought to be considered contemporaneously with it.    

Evidence Rule 106 is significant in providing that, when one party introduces all or part of a writing or recorded statement, an adverse party can require the contemporaneous introduction of any other part of the writing or recorded statement, or any other writing or recorded statement that is fairness ought to be considered contemporaneously with it.    

The purpose of Rule 106 is to avoid misleading impressions created by taking a statement out of its proper context or otherwise conveying a distorted impression by selectively introducing only parts of a comprehensive whole.
  Rule 106 may be invoked if the remaining, omitted portion of the writing or recorded statement is necessary to (1) explain the portion that has been admitted into evidence; (2) put the admitted portion of the writing or recorded statement in context; (3) avoid misleading the tier of fact; or, (4) insure a fair and impartial understanding of the evidence.
      

Rule 106 “prevents one party from misleading the jury by presenting statements out of context.”
  The purpose of the doctrine of completeness “is to provide context for otherwise isolated comments when fairness requires it”.
   However, “[t]he remainder of the statement or document is subject to the general rules of admissibility”.
   Therefore, “a court need not admit the remainder of the statement, or portions thereof, that are neither explanatory of nor relevant to the portions already introduced”
; and “any portions found immaterial, irrelevant, or prejudicial must be redacted.”

The Indiana Supreme Court has specifically stated that every mode of conveying information, including videotape, constitutes a writing or recording for purposes of Indiana Evidence Rule 106.
  In DesJardins v. State,
 the defendant was convicted of child molesting.  At trial, the State introduced about four minutes of videotape which showed the defendant committing the offenses.  On appeal, the defendant argued that the entire videotape was required to be admitted under the doctrine of completeness contained in Evidence Rule 106 and that the trial court erred in refusing his request to show the entire four hours of videotape to the jury.      

The Court of Appeals held that a videotape is not a “writing or recording” within the meaning of Evidence Rule 106 because a videotape is not included in the list of “Writings and recordings” set forth in Evidence Rule 1001(1).  Rule 1001(1) defines “writings” and “recordings” as consisting of “letters, words, sounds, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation”.  By contrast, Evidence Rule 1001(2) defines “photographs” as including “still photographs, x-ray films, videotapes, and motion pictures”.  Therefore, the Court of Appeals held that “by definition, Rule 106 does not apply to the admission of videotapes”.

However, the Indiana Supreme Court disagreed, and in its opinion in DesJardins specifically stated that it was granting transfer “to make clear that all modes of conveying information, including videotapes, constitute writings or recordings for purposes of Rule 106, even if they are defined by Rule 1001 as ‘photographs’”.
  The Supreme Court’s reasoning which led it to this conclusion was as follows:

As Rule 1001 explicitly states, its definitions are “for purposes of this Article” of the Indiana Rules of Evidence.  “[T]his Article” is Article X, which deals with “Contents of Writings, Recordings and Photographs,” and contains a number of provisions that treat “writings and recordings” differently from “photographs.”  But the purpose of Article X is to address issues raised by the various means of reproduction of the several media, such as what a “duplicate” or “original” means in the context of technology that includes photographs, videotapes, etc.  The definitions are by their terms limited to that Article of the Rules of Evidence.

On the other hand, Rule 106 is located in Article I, deals with substantive fairness, and embodies a doctrine recognized at common law long before Thomas Edison, Edwin Land or Bill Gates was heard from.  Rule 106 provides, in straightforward terms, that if a party introduces a part of a “writing or recorded statement”FN2 and fairness requires that additional portions of it be introduced, then an adverse party may require that the additional parts be admitted.  See, e.g., Evans v. State, 643 N.E.2d 877, 881-82 (Ind.1994).  Thus, the doctrine is wholly independent of the peculiarities of the technology by which any particular medium transmits information, and applies to any mode of conveying information, including those identified for purposes of Article X as “photographs.”
  

FN2.  It is also worth noting that the language “writing or recorded statement,” as used in Rule 106, is not the same as the specifically defined term “writings and recordings” used in Rule 1001(1).

For these reasons, the Supreme Court held that “any mode of conveying information, including videotapes, falls within the scope of Indiana Rule of Evidence 106 and the doctrine of completeness”
  However, the Court noted that evidence introduced under the doctrine of completeness is subject to the general rules of admissibility and any portions that are immaterial, irrelevant or prejudicial must be redacted.  Therefore, although the Supreme Court agreed with DesJardins that the doctrine of completeness embodied in Evidence Rule 106 applied to the videotapes in question in his case, it found that the trial court had properly excluded the remaining portions of the videotapes from being admitted into evidence because DesJardins had failed to demonstrate the relevance of the portions of the tapes that had not been shown to the jury.    

ARGUMENT THAT A SURVEILLANCE VIDEOTAPE DEPICTING THE PLAINTIFF’S ACTIVITIES AFTER THE TRIAL IN A PERSONAL INJURY CASE CONSTITUTES “NEWLY DISCOVERED EVIDENCE” WHICH SHOULD HAVE BEEN CONSIDERED IN RULING ON THE DEFENDANT’S MOTION TO CORRECT ERROR
The defendant in Hawkins v. Cannon
 made a novel argument.  After a jury returned a $600,000.00 verdict in favor of a plaintiff who was injured in a motor vehicle collision, the defendant appealed, asserting, inter alia, that the trial court erred in denying his Motion to Correct Error based upon newly discovered evidence.  The defendant argued that he was entitled to a new trial because newly discovered evidence, i.e., a videotape, revealed significant inconsistencies with the testimony the plaintiff gave at trial regarding the extent of her injuries and pain.  

Two weeks after trial, the defendant hired a private investigator to videotape the plaintiff’s activities over the course of several days for the purpose of showing that she had exaggerated the extent of her injuries.  The videotape showed her arriving and leaving for work, walking her dog, renting movies, and going to the grocery store.  The defendant argued that he had used due diligence in discovering this information, asserting that such documentation could not have been acquired any earlier because it was unlikely that the plaintiff would conduct herself prior to trial in a manner that was inconsistent with the injuries she claimed she had sustained in the collision.  In particular, the defendant argued that “it would be untenable and impractical if [the Court] were to require that surreptitious surveillance evidence be conducted in every personal injury case prior to trial”.
             
The Court of Appeals rejected the defendant’s argument, stating that:

[a]lthough we clearly do not require surveillance evidence to be conducted prior to trial, we do require [the defendant] to show that he used due diligence in discovering evidence of [the plaintiff] exaggerating her injuries before trial and his efforts failed.  See Ind. Trial Rule 59(A)(1); Kahlenbeck, 719 N.E.2d at 1218.  Here, the videotape simply shows [the plaintiff] engaging in several normal errands and activities.  We fail to see why this type of evidence could not have been discovered in the more than two years and seven months that elapsed from the filing of the complaint to the start of the trial.  Accordingly, we find that [the defendant] failed to use due diligence in discovering evidence of [the plaintiff] exaggerating her injuries, and therefore the trial court did not abuse its discretion in denying [the defendant’s] Motion to Correct Error based upon newly discovered evidence.
       

VIDEOTAPES PREPARED SPECIFICALLY FOR MEDIATION

R.R. Donnelley & Sons was a company in the business of printing and assembling catalogs for retailers.  North Texas Steel Company manufactured the component parts for the racks in Donnelley’s warehouse, on which Donnelley stored catalogs in the midst of processing.  In R.R. Donnelley & Sons, Company v. North Texas Steel Company, Inc.
, Donnelley sued North Texas Steel for damages it sustained when the racks in its warehouse collapsed.  Donnelly alleged that North Texas Steel had defectively welded the component parts of the storage racks, which caused them to collapse.  North Texas Steel argued that the welds were sufficient to hold the load of the shelves, and did not cause the collapse.  Instead, North Texas Steel asserted that another company (Frazier Industrial Company) had defectively designed the shelving system.  The jury returned a verdict in favor of North Texas Steel and Donnelley appealed.      

One of the issues on appeal was whether the trial court erred in admitting into evidence a videotape that had been prepared for use in pre-suit mediation of the case.
  Frazier had been a defendant in the case, but was dismissed prior to trial.  The videotape in question was prepared by Frazier while it was still involved in the case – specifically for use at mediation – and was shown to all of the parties during the mediation.  The videotape depicted a series of shelf beam connection tests which showed welds similar to the ones used in Donnelley’s shelf system being subjected to various amounts of weight for the purpose of demonstrating the sufficiency of the welds.  North Texas Steel admitted the videotape into evidence at trial over Donnelley’s objection.

Donnelley argued that the videotape was inadmissible pursuant to Indiana Alternative Dispute Resolution Rule 2.12 because it was part of the confidential settlement negotiations that occurred during the mediation and the record revealed that the videotape was prepared specifically for use at the mediation.
  The Court of Appeals noted that “a party cannot immunize from admissibility documents otherwise discoverable merely by offering them during compromise negotiations”; and, that therefore, “the factual matter disclosed in the course of compromise negotiations may be admissible at trial, although the evidence disclosing it would not”.
  Therefore, the Court stated that North Texas Steel would have been able to present the information depicted in the video to the jury, but would have had to do so in a form other than the video Frazier created specifically for use in settlement negotiations.  However, North Texas Steel did not do that.  Therefore, the Court of Appeals held:

While the rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations, this exception does not extend to the instant case where the videotape would not have existed but for the negotiations.  Hence, the offering of the videotape during the settlement negotiations was not being used as a device to thwart discovery by making existing documents unavailable.  Because we find that the videotape was prepared specifically for the settlement negotiations, and that to allow its use in any subsequent litigation would have a chilling effect on settlement discussions by subjecting opinions and research presented for the sole purpose of settlement negotiations to subsequent disclosure during any lawsuit that may ensue, we hold that the trial court erred by admitting such evidence over [Donnelley’s] objection.
               

 SAMPLE DISCOVERY

What follows are sample Interrogatories and Requests For Production, which can be used to obtain surveillance videotapes prepared by the opposing party. 

PLAINTIFF’S INTERROGATORIES TO DEFENDANT

Comes now the Plaintiff, by counsel, and requests that Defendant herein answer the following Interrogatories under oath within thirty (30) days of delivery (if personally served or hand delivered) or within thirty-three (33) days of the posting (if mailed) of these Interrogatories:

INTERROGATORY NO. 1:
List the name, address and place of employment of any person who has conducted an investigation, in any form whatsoever, of the incident that occurred on XXXX involving Plaintiff. This request includes Defendant or any of his representatives, including insurance representatives, investigators or attorneys.
ANSWER:

INTERROGATORY NO. 2:
List the name, address and place of employment of any person who has conducted surveillance of the Plaintiff at any time on behalf of Defendant, or any representative of Defendant (whether insurance representative or attorney).
ANSWER:

INTERROGATORY NO. 3:
Please identify the present custodian of any and all photographs, videotapes, or other images that were taken of Plaintiff, including surveillance photographs and videotapes, since the incident giving rise to the lawsuit filed herein. 

ANSWER:

INTERROGATORY NO. 4:
Regarding any surveillance of Plaintiff since the incident giving rise to the lawsuit filed herein, please state:
A.  Who hired the person(s) or entity conducting the surveillance;

B.  When the person(s) or entity conducting the surveillance was first hired/retained;

C.  Whether any contract was executed regarding such surveillance work;

D.  The specific dates that surveillance was conducted of Plaintiff;

E. The specific amount of money invoiced and/or paid to any person or entity conducting surveillance of Plaintiff to-date.
ANSWER:

INTERROGATORY NO. 5:
Has any information been obtained concerning the Plaintiff herein from the internet (including but not limited to Facebook, Myspace or any other social networking or internet site)?  If so, what was obtained, by whom and when?
ANSWER:

INTERROGATORY NO. 6:
State the names, addresses and telephone numbers of all persons answering or giving information directed toward answering these Interrogatories.

ANSWER:

PLAINTIFF’S REQUESTS FOR PRODUCTION OF DOCUMENTS PROPOUNDED TO DEFENDANT
Comes now Plaintiff, XXX, by counsel, and pursuant to TR 34, requests that the Defendant to answer the following Requests for Production of Documents under oath within thirty (30) days of service hereof. These Requests are to be used for all purposes permitted by the Civil Rules of Procedure and are to be considered continuing. 

REQUEST NO. 1:

Please produce a complete and unedited copy of any and all surveillance photographs and videotapes taken by anyone on behalf of or at the direction of the Defendant, its legal counsel or any other entity acting on behalf of the Defendant herein.

RESPONSE:

REQUEST NO. 2:
Please produce a copy of any and all reports, logs, minutes and/or other documentation, including billing charges, from anyone who performed surveillance on the Plaintiff, XXX, at the request of the Defendant, its legal counsel or any other entity acting on behalf of the Defendant herein.

RESPONSE:

REQUEST NO. 3:

A complete copy of any photographs, videotapes, images, documents, or printouts of any information stored electronically, concerning any surveillance conducted of the Plaintiff in this cause at any time.

RESPONSE:

REQUEST NO. 4:

A complete copy of any billing statements, invoices, e-mails, letters or memoranda regarding the hiring of or payment to any investigator or entity conducting investigations resulting in surveillance of Plaintiff at any time.

RESPONSE:

REQUEST NO. 5:

Produce any other information obtained concerning the Plaintiff, including information obtained on the internet (including but not limited to Facebook, Myspace or any other social networking or internet site).

QUESTIONS FOR USE IN DEPOSING AND CROSS-EXAMINING 
A PERSON WHO CONDUCTED VIDEO SURVEILLANCE OF A PLAINTIFF

The following questions may be asked while deposing and/or cross-examining a person who conducted video surveillance of a plaintiff.
  
· Who hired you?
· What instructions were you given?  What were you told to do and not do?  By whom?
· Were you told not to videotape certain things?  If so, what things?  Why do you think you were told not to videotape those things?

· How much time did you spend watching the plaintiff vs. actually videotaping him/her?

· How did you decide when to turn the videotape off and on? 

· Were you told to stay out of sight/not to let the plaintiff know that you were videotaping them/that they were being watched?

· Is it your understanding that you were hired to tail my client?

· What is an invasion of privacy?

· Have you ever been tailed?

· Is there some sort of school that you go to hone your ability to snoop around and videotape people?

· You certainly did not have my client’s permission to videotape him/her, did you?

· Did you tail my client’s family too?

· Will you go anywhere to tail a person?

· A bathroom, church, doctor’s office?

· How much have you charged to date?

· How many hours / days have you followed my client?

· Where you hiding the entire time that you were taking videotape of my client?

· Tell us some of the places that you hide.

· [Can you establish that the “snoop” was trespassing when he did some of the videotaping?]

· [Did they ever lie about what they were doing?  Did a friend or neighbor or the plaintiff ever approach them and ask what they were doing?  If so, what did they say?  If they lied, why did they lie?]

· [What kind of a vehicle did they use to get to the places where they did the videotaping?  Did it have their company name or logo on it?  If not, do they have such vehicles?  If so, why didn’t they use one of the vehicles with the company name/logo on it while they were spying on the plaintiff?] 
· How is this shot achieved? 

· Where are all of the surveillance tapes?

· Did you submit the entire videotape to defense counsel?

· Have the tapes been edited?

· Who directed you to edit the tapes?

· Who gave you the assignment and what did they tell you about my client?

· Did you peek through my client’s window?

· % of work: breakdown (attorneys, claims, insurance)

· Did you keep a log book?

· Log of what shot?

· Are we to assume that you have edited out nothing that would show our client’s injuries?
· We are to trust that you are fair and unbiased?
· Yet you trail, and hide, basically act as a spy, for a living.

· Trying to show what could/couldn’t do with injured foot?

· Do you believe you were successful in your editing of the tapes?

· Review edit with defense counsel (pre and post)

· Where did you have the most difficulty setting up your spying operation?

· Who alerted you to where my client would be?

· I noticed you had the camera off 8 different times- ranging from XX to XX minutes.  How do we know what happened when the camera was off?

· If you were willing to run the tape for XXX consecutive minutes for the jury, it seems like those other times would’ve been easy to fast-forward through to prove to the jury there wasn’t something you didn’t want them to see.

· By the way, are you hiding in a (plant), (tree), (car), (truck), (trash can)?
· What are your charges?

· Who paid you?
USING A SURVEILLANCE VIDEOTAPE TO THE PLAINTIFF’S ADVANTAGE

You will sometimes want to show the entire videotape to the jury - to put what it shows in proper context – and to show all the things the defendant wanted to hide from the jury.  This can be particularly effective if the defendant edited out portions of the video showing your client in pain, having difficulty doing normal activities, et cetera.

If the surveillance video shows evidence that the plaintiff is in pain or having difficulty doing normal daily activities, it can be used to your advantage – especially if the defense has edited the videotape and does not show that part of it to the jury.  If the videotape does not show your client doing anything inconsistent with their testimony as to their injuries and the effects their injuries have had on their ability to engage in their normal activities and the pain or other problems that they have in doing so, then it becomes evidence that supports their claim.  It can be used to enhance their credibility.  

If a plaintiff does not know that he/she is being videotaped, they have no reason to exaggerate their problems.  Nobody grimaces in pain when they are alone (or think they are alone) unless it is real.  The videotape may show your client grimacing, wincing, audibly groaning, rubbing the back of their neck, limping, having difficulty going up or down steps, displaying limitation of motion, hesitating in their actions, taking “rest breaks”, doing activities in a way that demonstrates the accommodations they have to make to their injury, et cetera.  If the plaintiff did not know that he/she was being videotaped, then the videotape becomes independent, unbiased, “objective” evidence to support their testimony.  It becomes compelling evidence that your client’s injury is “real” and has produced the effects/limitations the plaintiff says it has caused.  

MISCELANNEOUS “PRACTICE POINTERS” REGARDING SURVEILLANCE VIDEOS

• You need to watch the entire videotape.  Watch the “elapsed time” – has anything been deleted?  Are there gaps in the tape?  Did the person doing the videotaping turn the videotape off and on at different times?  

• Emphasize the invasion of the plaintiff’s privacy – which the defendant “commissioned”.  Jurors will not like that.  Point out that the defendant violated the plaintiff’s privacy for three days (or however long the person followed her, spied on her, and did the videotaping).  Consider asking your client questions about how they felt when they found out that they had been followed, spied upon and videotaped.    

• How to refer to the person who did the surveillance and what they did - call him the “snoop” or the “spy”; call what he did “spying” or “invading the plaintiff’s privacy”.

• If the plaintiff or a neighbor realizes the plaintiff is being videotaped, have them keep detailed notes on dates and times they were videotaped, what they were doing, where the person doing the videotaping was located/hid.  Try to get the license plate number for the person doing the videotaping so that you can identify that person and obtain information about them.  For example, go to the website of the person who did the videotaping to look for information about them/their company/business profile. 

• You may want to edit the tape to remove evidence of your client’s wealth if that is an issue.  That can be done with an appropriate motion in limine.  If that is done, and the editing is obvious, you may want to have the jury told that the judge ordered the videotape to be edited to remove irrelevant material that was not appropriate for their consideration.   

• If you want to show the videotape to the jury and present testimony from the person who did the surveillance and made the videotape, be sure to subpoena them.  The defense may be successful in introducing the videotape just through the plaintiff – by having the plaintiff identify him/herself on the videotape.  

• Remember that if the defendant’s insurance company paid the person who made the surveillance videotape, that may be admissible.  See Pickett v. Kolb, 237 N.E.2d 105 (Ind.1968); Yates v. Grider, 251 N.E.2d 846 (Ind.Ct.App.1969); Jackson v. Beard, 255 N.E.2d 837 (Ind.Ct.App.1970); Herman v. Farrell, 276 N.E.2d 858 (Ind.Ct.App.1971); and, Benefiel v. Sullivan County REMC, 315 N.E.2d 395 (Ind.Ct.App.1974). 

• If you want to keep the videotape out of evidence:

There may be an argument that the videotape does not fairly and accurately depict/portray what the plaintiff was doing during a particular period of time because the videotape was turned off and on or there is no audio with it.  

Is the investigator on the defendant’s witness list?  The case law says that the defendant does not have to produce the videotape until after the plaintiff has been deposed.  Did the defense up-date its discovery responses and produce it after the plaintiff was deposed?  [This assumes that you asked for it in your request for production and asked questions about it in the interrogatories that were tendered to the defendant.]

• If anything has been erased/edited out of the tape and the original, complete videotape has been destroyed or cannot be produced, that can provide the basis for a “spoliation of evidence” instruction.  

[In Porter v. Irvin’s Interstate Brick & Block Co., Inc., 691 N.E.2d 1363, 1364-1365 (Ind.Ct.App.1998), the Indiana Court of Appeals stated:  
In Indiana, the exclusive possession of facts or evidence by a party, coupled with the suppression of the facts or evidence by that party, may result in an inference that the production of the evidence would be against the interest of the party which suppresses it.  Westervelt v. National Manufacturing Co., 33 Ind.App. 18, 69 N.E. 169, 172 (1903).  “While this rule will not be carried to the extent of relieving a party of the burden of proving his case, it may be considered as a circumstance in drawing reasonable inferences from the facts established.”  Great American Tea Co. v. Van Buren, 218 Ind. 462, 33 N.E.2d 580, 581 (Ind.1941).  The rule not only applies when a party actively endeavors to prevent disclosure of facts, but also when the party “merely fails to produce available evidence.”  Morris v. Buchanan, 220 Ind. 510, 44 N.E.2d 166, 169 (1942).  These cases are directed to a party which has suppressed evidence believed to be in its control at the time of the law suit; however, we see no reason why they should not be applied where the party spoliates evidence prior to the commencement of a law suit that the party knew or should have known was imminent.”  

In Gribben v. Wal-Mart Stores, Inc., 824 N.E.2d 349, 351 (Ind.2005), the Indiana Supreme Court stated that:  
It is well-established in Indiana law that intentional first-party spoliation of evidence may be used to establish an inference that the spoliated evidence was unfavorable to the party responsible.  Cahoon v. Cummings, 734 N.E.2d 535, 545 (Ind.2000) (involving a jury instruction permitting the inference); Underwood v. Gale Tschuor Co., Inc., 799 N.E.2d 1122, 1134 (Ind.Ct.App.2003) (same); Porter v. Irvin’s Interstate Brick & Block Co., Inc., 691 N.E.2d 1363, 1364 (Ind.Ct.App.1998) (permitting an evidentiary inference to resist summary judgment). See generally Doug Cressler, Spoliation of Evidence, 36 RES GESTAE 510 (1993).]
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